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A research study was conducted to examine the methods being used by selected 
Federal agencies, State Departments of Transportation, and Cities to address time in 
their contract documents. The data for this study was obtained by review of construction 
contract general provisions as provided by the various contracting offices. This study 
examines the general conditions provisions of various owners, compares and analyzes 
each type of clause, and makes recommendations on fairness of the clause to both parties 
to the contract. The information derived from this study can be used as reference 
material by those agencies in the process of, or contemplating, revising their current 
contract documents concerned with time in construction contracting. 
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II. Introduction 



The purpose of this research study is to present a comparison of the time related 
general conditions provisions contract clauses being used by selected federal, state, city 
and other agencies. These general conditions provisions clauses include those that relate 
to the time for performance of the contract and those that deal with actions required at 
specific points in time within a contract. 

Most contracts are quite specific regarding the amount of construction time 
allowed to complete the work. This time constraint allows for finance planning, business 
and use planning, and ensures an appropriate performance effort by the contractor. 
Contract time may be expressed in terms of working days, calendar days or as a fixed 
completion date. The term "calendar days" includes Saturdays, Sundays and Holidays. 
"Working days" normally include any day that the contractor can work on the job but 
excludes Saturdays, Sundays and Holidays. Required actions and timeframes for 
performance are generally spelled out and the penalties for failure to meet these 
constraints are detailed. 

Time is important in construction contracting. Typical contracts state that "time 
is of the essence". This is a statement by the owner that performance is expected within 
the proscribed period of time and that failure to complete the contract within the time 
allowed will result in damages to the owner. Many contracts provide for the payment of 
"liquidated damages" by the contractor to the owner for failure to complete on time or, in 
some cases, to complete portions of the work that interface with other contract 
schedules. Liquidated damages are a direct cost to the contractor and can have a major 
impact on the profit or loss on a particular contract. Indirect costs may also increase 
with elapsed time, including unanticipated overhead expenses, lower cash flows, 
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delayed revenues, and increased borrowing costs. The contractor may also experience a 
decrease in the firm’s reputation within the industry and among clients. All of these 
factors can decrease the contractor's ability to obtain additional work and or remain in 
business. 

The owner will also be affected by late completion of a contract. The owner may 
lose revenue, manufacturing service operations may be delayed, and other contracts may 
be adversely impacted. On a public works contract the public may be denied use of the 
facility, with the costs associated with lost use by the public being a major impact. 

Within the contract documents, the general provisions or general conditions 
typically contain the various clauses related to the overall issue of time as administered 
in the contract. Clauses in the general provisions will define contract time and will state 
many different factors that can impact how contract time will be charged. Other clauses 
will state actions required of the contractor at specific points within or leading to the 
contract. The relationship between the contractor and the owner on issues of time will 
be governed by these clauses. 

There are several major and minor contract clauses that affect contract time. 
These clauses include: Differing Site Conditions, Time Extensions, Claims/Disputes, 
Default, Prosecution and Progress, Suspensions, Historical/Archeological Preservation, 
and Termination for Convenience. Most aspects of how contract time will be controlled 
are contained in these clauses. Other clauses in the general conditions will also require 
actions by the contractor or owner at certain points in the flow of contract time. These 
include: Bid Modification/Withdrawal, Contract Award, Bid Guarantees, Failure to 

Return Signed Contract, Progress Schedules, Pre-construction Conference, Material 
Testing and Acceptance, and Failure to Maintain Project. 
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Many contractors do not spend enough time considering the contents of these 
clauses as they are not concerned about the general conditions provisions or "boiler 
plate" but only about the technical aspects of the job. Not all "boiler plate" is the same 
and unwary contractors can be in for some nasty surprises if they do not carefully read 
and understand the various clauses. The large and ever increasing volume of delay 
claims are to a large part resultant from a failure to understand and or follow the 
requirements of the various time provisions in the contract general conditions 
provisions. 

The owner too must be aware of what clauses are contained in the general 
conditions of the contract. Some owners are not interested in dealing with increased cost 
or changes during construction and so try to limit the ability of the contractor to 
increase the price or time of a contract. These owners use restrictive language in their 
construction contract general conditions that limit change and flexibility. This type of 
contract is an attempt to limit the risk of the owner and reallocate most of the risk of 
construction to the contractor. Other owners are more receptive to sharing the risk and 
use less restrictive language in their general conditions. It is important for owners to 
understand that greater risk placed on the contractor results in an increase in the bid 
amount. Thus, if owners are willing to share the risks on construction projects, they 
can expect lower bids from the contractors. A contract that provides for shared risk 
typically also results in more of a team approach to the project as there is a greatly 
lessened adversarial relationship. 

It can be seen that it is in the best interest of both parties to a construction 
contract that the work be completed within the schedule and on time. Many of the general 
conditions provisions deal with time and the uncertainty of the construction process. 
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The owner, in drafting the provisions, is proportioning risk with the contractor. Some 
owners are more willing than others to assume some of the risk in expectation of lower 
bid prices. This study will examine the general conditions provisions of various owners, 
compare and analyze each type of clause, and make recommendations on fairness of the 
clauses to both parties to the contract. 
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III. LITERATURE REVIEW 



A. Introduction 

A literature search revealed that the subject of time in construction contract 
documents has not been extensively studied. Much has been written on the subject of 
scheduling methods and techniques but almost nothing exists in the literature on how 
contract clauses that affect time can impact contracts. Much of the published material 
that could be found dealt in a general nature with the various contract clauses and claims 
avoidance or resolution. 

B. General 

Most construction contracts involve time as a key part of the contract. It is 
stated that "time is of the essence of the contract" or words of similar import. This 
signifies that the stipulated completion date or time is considered to be an essential part 
of the contract and an important part of the contractors obligation to the owner. 
Contractors who fail to complete the contract in the stipulated time will incur an 
indebtedness for damages incurred by the owner (Clough 1975). 

Time in construction contracts is most often discussed in connection with 
scheduling. The contract documents may call for the contractor to use a specific type of 
schedule or may leave the choice up to the contractor. If no specific technique is 
specified in the contract, the contractor may chose between using a bar chart or a 
network schedule. Whatever the choice, the schedule should be submitted to the owner 
for review and approval even if not required by the contract documents. Submission of 
the schedule for approval notifies the owner of how the contractor intends to proceed 
with the work. Once approved, it is hoped that the owner will be able to cooperate with 
the contractor in achieving the planned schedule (McDonald and Baldwin 1989). 
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Claims litigation is often where the importance of time provisions are learned by 
contractors. In addition to the provisions that directly affect contract time, there are a 
number of notice and action provisions that require steps to be taken at specific points in 
time. Failure to provide a required notice or take a required action can result in a 
contractor losing entitlement to an otherwise valid claim. The contract documents must 
be carefully reviewed and all notice requirements noted. A contractor's failure to notify 
an owner of a differing site condition or of an entitlement to a time extension within the 
time parameters established by contract will result in the loss of compensation to the 
contractor. A contractor should make a check list of all notice requirements as a 
protection against waiver of claims (Medved February 1989). 

In their paper, "Time and Weather Provisions in Construction Contracts of State 
Highway Agencies", Hinze and Couey looked at some of the general conditions clauses that 
deal with contract time. Their survey of the 50 State Highway Agencies (SHAs), looked 
at weather provisions, contract time definition, liquidated damages, and progress 
schedule requirements. It was determined that there was little consistency within the 
SHAs on their practices concerning time in their construction contracts. There was a 
great deal of variation in the amount of risk that each state was willing to take as part of 
the construction contract process. Many states assumed the risk associated with 
inclement weather while others placed this risk on the contractor. With all other 
factors being equal, it is expected that projects in states where more risk is passed to 
the contractor, the contractor’s bids will also be higher. 

Construction delays can be very costly to both the owner and the contractor. 
Delays can be caused by many factors and it is necessary to balance the risk between the 
parties of a contract. Many owners have tried to shift the risks associated with 
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construction to the contractor. Most construction contracts are adhesion contracts that 



are drawn by the owner and cannot be changed by the contractor. The owner drafts the 
general conditions provisions and determines the allocation of risk. Exculpatory clauses 
such as "Hold Harmless", "No Damage for Delays", and "Errors and Omissions" are used 
to shift risk to the contractor. Contractors are accustomed to risk taking. When 
presented harsh contract terms on the take it or leave it basis, common in most 
construction contract bidding, they add what is hoped to be a large enough contingency 
and hope for fair treatment by the owner. Improving contract language to more clearly 
and fairly allocate risk will result inimproved working relations and lower bids 
(National Research Council, 1978). 

Construction delays are either excusable compensable, excusable 
noncompensable, or nonexcusable. A compensable delay allows one party to the contract 
to recover damages from the other. Delays caused by factors beyond the control of the 
contracting parties, such as acts of God, national emergencies, and sometimes unforeseen 
labor disputes, are typical examples of noncompensable delays. Neither the owner or the 
contractor can recover damages against the other for delays of this type. The contract 
general conditions must be carefully examined in order to determine the terms and 
definitions for each type of delay and the associated remedies (Medved, January 1989). 

Most contracts by federal and state agencies do excuse some delays due to 
unsuitable weather. The relief granted to an contractor to a large extent depends on the 
definition of contract time contained in the contract. Many working day contracts will 
excuse the contractor from all delays due to inclement weather. Where contract time is 
defined as calendar days or by a fixed completion date, relief is normally only granted 
for unusually severe weather. In all cases it is up to the contractor to be aware of the 
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requirements and provide the proper documentation when requesting an extension of 
contract time. "Unusual" weather refers to conditions that are encountered with a 
greater frequency than could normally be assumed for the contract period. "Severe" 
weather refers to conditions that exceed an established norm. In order for contractors to 
establish a case for a time extension due to severe or unusual weather they must 
demonstrate, by use of historical data, that the weather encountered is beyond the 
expected norms for the period involved. This typically involves the collection and 
presentation of data from the national weather service (10 to 20 years of past data) 
that shows the norm for a given locale for given seasons (Isom, 1985). 
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IV. RESEARCH METHODOLOGY 



A. Introduction 

Results of a study done by James E. Couey in 1987 showed that there was 
significant variation in the way each State Highway Agency (SHA) addressed time in 
construction contracts. Couey had used a survey of the SHAs to obtain data for his study. 
Some states had included copies of their general conditions contract clauses with their 
responses to the survey. A review of the responses received, some of which indicated 
that perceptions varied from the provisions, indicated that variation in the SHAs general 
conditions would provide fertile ground for further study. This became the central 
theme for the study undertaken. 

This study differed from Couey's study in two basic aspects. First, this study was 
broader in scope, covering all provisions that relate to time. Second, this study did not 
consist of information provided by survey respondents, but through the detailed 
examination of selected contract provisions as used by the SHAs. Copies of the general 
conditions provisions were requested from all 50 SHAs. General conditions provisions 
were also requested from a list of cities, federal and other agencies. The general 
conditions provisions of each agency, pertaining to time were then reviewed. 

A direct review of the general conditions provisions was utilized vs interviews or 
surveys for several reasons: 

1. Direct review of the provisions would allow for consistent treatment of the 
time provisions of each agency. One person would review all the provisions and 
the interpretation of the time provisions would be consistent. 

2. In the time available for the study, a large number of agency construction 
contract general conditions provisions could be obtained. 
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3. Interviews or surveys provide data reflecting the perceptions of the person 
being interviewed or surveyed which may be different from the actual contract 
provisions. 

B. Development of Contract Clause Checklist 

After reviewing four sets of SHA general conditions provisions a checklist was 
developed to assist in tabulating the data. Each clause that impacted contract time or 
required contractor action at a point in time was noted. The time provisions on the 
checklist were listed in rough chronological order in the contracting process. The 
contracting process was followed from pre-award through default or final payment. The 
checklist was used for the review of each set of general conditions provisions. The 
checklist allowed the reviewer to make notations when a provision was similar to those 
of other agencies and it provided room for additional comments, such as unique aspects 
not included in the provisions of other agency documents. See figure 1 for a copy of the 
checklist used. 

C. Provisions Checklist 

Pre-award 

How many Holidays? List Unusual Days: Holidays to be recognized 

in the construction contracts were noted and any unusual days were listed. Unusual days 
were any days other than: New Years Day, Martin Luther King Day, Presidents Day, 
Memorial Day, Independence Day, Labor Day, Columbus Day, Thanksgiving Day, and 
Christmas Day. The total number of recognized Holidays was listed as were the unusual 
days. 

Adverse weather defined. Yes No : Did the provisions define 

adverse weather? Yes was checked only if the definition was clearly stated and the 



Agency Spec Date 

How many Holidays? List Unusual days: 

Adverse Weather defined Yes No 

Withdraw/Modify bid any time prior to bid opening? Other: 

Contract to be awarded within days after bid opening. Other: 

Can contractor withdraw bid if not awarded within stated time? Yes No 

Bid Guarantees returned within days after Bid Opening. No Mention 

How long to return signed contract to agency? Days. 

NTP date? When Mailed When Received When Signed Other: 

Contract Start Date: 

Bid Guarantee forfeited if contract not received back by agency within days? Yes No_ 

Bid difference forfeited if contract not received back by agency? Yes No 

Schedule due within days after award. Other: 

Schedule of prices due within days after award. 

Pre-construction conference required before start of work? Yes No 

Materials to be tested and approved prior to use? Yes No 

Winter exclusion period? Yes No Period 

Contract time basis: Working day Calendar day Completion date Combination 

May agency require no work on Sundays? Yes No 

May agency require no work on holidays? Yes No 

May agency require no work on day before or after holiday? Yes No 

Sunday or Holiday count as working day if worked? Yes No 

For working day basis who tracks time? How often submitted for review? 

Does basis include weather delays? Yes No How long to review and take exception? 

How quickly must contractor respond to notice of inadequate maintenance of project? 

Differing site conditions: 

Adjustment to contract price for differing site condition? Yes No 

Notify owner prior to disturbing? Request for additional compensation due when? 

Time Extensions: Time extensions Allowed Yes No 

When are requests for time extension due? 

Extension for weather delay? Yes No 

Claims: Claims allowed? Yes No When must they be submitted? 

Suspensions: Can agency suspend? Yes No Can contractor suspend? Yes No 

Suspension clause for historical or archaeological finds? Yes No 

What notice requirements? 

Liquidated damages provided for late completion? Yes No 

Separate values for calendar day vs working or completion date? Yes No 

Defaults: How long does contractor have to respond to/or correct deficiencies prior to agency 
terminating contract? 

Termination: Termination for convenience of agency? Yes No Restrictions? 

After termination how long does surety have to take over work? 

Payments: How often made? 

Other: 



Figure 1 
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determination was not left up to the engineer. 



Withdraw/modify bid any time prior to bid opening? Other: This 

noted the use of a provision which would allow a contractor to modify or withdraw a 
submitted bid prior to the stipulated bid opening time. 

Contract to be awarded within days after bid opening. Other: 

This tracked how long agencies had to award contracts after the bids had been opened. 
Contractors could not withdraw their bids during this period. As this wording is 
generally fairly standard it was used instead of how long bids would remain valid. The 
clause where this information was contained also normally stated the conditions under 
which a contractor could withdraw a bid. 

Can contractor withdraw bid if not awarded within stated time? 

Yes No : This noted if a contractor can withdraw a bid if the contract is not 

awarded within the stated time. If the answer is yes the clause limits an agency's ability 
to a guarantee of the bid price only for the stated period. 

Bid guarantees returned within days after bid opening. No 

Mention : The number of days after bid opening that any required bid guarantees 

will be returned to other than the low contractor. 

How long to return signed contract to agency? Days This 

tabulates the number of days that the contractor has to return the signed contract to the 
agency. This requirement is assumed to include the submission of the required bonds. 

NTP date? When Mailed When Received When Signed 

Other: Information was collected to record the effective date of the Notice To Proceed. 

Contract Start Date : This is the date that the contract time 

starts to be charged. For liquidated damages to be avoided, the project must be completed 



in the requisite time beginning with the contract start date. 

Bid guarantee forfeited if contract not received back by agency 

within days? Yes No : This shows the number of days the 

contractor has to return the signed contract to the agency. A yes response indicated that 
the contractor would forfeit the bid guarantee as liquidated damages if the contract and 
required bonds are not returned to the agency in the specified time. 

Bid difference forfeited if contract not received back by agency? 

Yes No : A yes response to this question indicates that only the difference 

between the contractor's bid and the next low bid will be forfeited if the contractor fails 
to enter into the contract within the required time frame. 

Post Award 

Schedule due within days after award. Other: This records the 

number of days after award the contractor has to submit a schedule. Any requirements 
other than a specific number of days, are also listed. 

Scheduie of prices due within days after award: This lists the 

number of days the contractor has to submit a schedule of values for payment purposes 
to the agency. 

Preconstruction conference required before start of work Yes 

No : A yes response to this question indicates that the contractor is required to 

meet with the agency prior to start of work. 

Materials to be tested and approved prior to use? Yes No : 

A yes indicates that the agency requires all materials incorporated in the job to be tested 
and approved prior to their incorporation into the job. A no indicates that while testing 



and inspection may be required it was not required prior to the materials being used. 



Winter exclusion period? Yes No Period : A 

yes indicates that the agency uses a winter exclusion period. If the agency uses an 
exclusion period, the included dates were recorded here. 

Contract time basis: working day calendar day Completion 

date Combination : Defines what the agency uses as the basis of time in the 

contract clauses. Agencies can use working days only, calendar days only, a fixed 
completion date or any combination. 

May the agency require no work on Sundays? Yes No : A yes 

response indicates that the agency can require that the contractor not perform contract 
work on Sundays. 

May the agency require no work on holidays? Yes No : A yes 

response indicates that the agency can require that the contractor not perform contract 
work on holidays. 

May the agency require no work on day before or after holiday? 

Yes No : A yes response indicates that the agency can require that the 

contractor not perform contract work on the day before or after a holiday. This has a 
greater impact on completion date and calendar day contracts. 

Sunday or holiday count as working day if worked? Yes No : 

For working day contracts the agency may or may not charge a Sunday or holiday as a 
working day if the contractor works. A yes response indicates the agency does charge 
working days for any Sunday or holiday on which work is performed. 

For working day basis who tracks time? How often 

submitted for review? : On working day contracts, this tracks whether 



the contractor or agency keep track of contract time and how often that record of time 
charged against the contract is submitted to the other party for review. 

Does basis include weather delays? Yes No : On working day 

contracts, the time charged as working days may exclude periods when the weather, or 
effects of recent weather, may prevent the contractor from working. A yes response to 
the question indicates that the agency does not charge working days when weather 
conditions prevent the contractor from working on the controlling items of work. A no 
response indicates the basis does not include weather delays and the contractor will be 
charged with working days during periods of adverse weather. 

How long to review and take exception? : This tracks the time period the 

contractor has to respond to the agency log of working days report if exceptions are to be 
noted. If the contractor does not take exception, then the working days charged are 
agreed to. 

How quickly must contractor respond to notice of inadequate 

maintenance of project? Contracts may contain a requirement for the 

contractor to respond to an agency notification of inadequate maintenance. Adequate 
maintenance is defined as keeping the roadway and structures in satisfactory condition at 
all times including maintaining the previous course or subgrade during all construction 
operations. If this clause is present in the agency provisions, the time for the 
contractor to respond to the notice is noted. 

Differing site conditions: If the contract contains a differing site conditions 
clause it is noted. 

Adjustment to contract price for differing site condition? Yes 

No : This tracks whether the contract allows an adjustment to the contract price in 



case of a differing site condition. While most of the time this adjustment would be under 
a differing site condition clause it may be under the changes clause if no differing site 
condition clause is used. 

Request for additional compensation due when? : Deadlines for 

submission of contractor proposals for adjustment to the contract due to differing site 
conditions are noted. 

Time Extensions: Time extensions allowed Yes No : A yes 

response indicates time extensions are permitted under the contract. 

When are requests for time extension due? : Deadlines for the 

submission of contractor proposals for adjustment to the contract in contract time are 
noted. 

Extension for weather delay? Yes No : This is a yes no listing 

for contracts that allowed full or partial relief from weather delays. Any special 
conditions were noted in the question regarding the allowance of time extensions. 

Claims: Claims allowed? Yes No : When must they be 

submitted? If the contract allowed claims by the contractor for disputed work or 

interference by the agency a yes is checked. Any submission deadlines are noted. 

Suspensions: Can agency suspend? Yes No : Yes is checked if 

the agency can suspend the contract. 

Can contractor suspend? Yes No : This lists whether the 

contractor can suspend work on the contract. 

Suspension clause for historical or archeological finds? Yes 

No : Records the presence of a provision requiring suspension of work due to 

historical or archeologist finds. Any notice or compensation request time frames were 



noted. 



What notice requirements? This allows listing of what notice the 
contractor is required to give to the agency if the contractor feels the contract has been 
suspended by an act of the agency. The time frame for submission of any request for 
adjustment to the contract for suspension is also listed. 

Liquidated damages provided for late completion? Yes No : 

If the provisions contain a liquidated damages clause the yes is checked. 

Separate values for calendar day vs working day or completion 

date? Yes No : This tracks those agencies that include different values of 

damages for working day vs other types of contracts. 

The termination provisions in a contract can be either termination for 
convenience or termination for default or may contain both types of provisions. 

Termination: Termination for convenience of agency? Yes No _ : 

This tracks those agencies that include a termination for convenience clause in their 
provisions. 

How long does contractor have to respond to/or correct deficiencies 

prior to agency terminating contract This lists the notice 

requirements of those agencies that include a termination for default clause in their 
provisions. 

After termination how long does surety have to take over work? 

This tracks response time frames in agencies where the surety is given additional notice 
prior to the agency terminating the sureties right to perform for a defaulted contractor. 

Payments: How often made? How fast will payment be made? 

The frequency of progress payments is listed and any statement on how fast the payment 
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would be made is noted. 



D. Scope 

Agencies selected for review were all 50 State Highway Agencies, a cross section 
of 13 medium to large cities, the Federal Bureau of Reclamation, the U.S. Navy and the 
standard form adopted by the American Institute of Architects (AIA). These agencies 
were selected because of the large volume of construction they administer each year 
using their construction contract general conditions provisions. With the exception of 
the AIA, all the agencies are public agencies and the general conditions provisions 
reviewed apply to competitive bidding. The AIA standard documents were added to this 
list because more contracts are awarded using the AIA documents than any other standard 
form. 

E. Objective 

The objective of this review was to obtain an in depth comparison of the clauses 
used by the agencies. The checklist assisted in tabulation of the data and noted the 
variations that warranted further analysis. Couey's study had indicated that there were 
differences between agency practices, as stated by interviews, and the requirements 
actually contained in the provisions. Direct review of the agency provisions allowed the 
collection of data without discrepancies between agency practices and actual documents. 
Trends in clause use could be identified and typical clauses listed for use as reference 
material. 
f. Sample 

Within the Federal Government all agencies must use the Federal Acquisition 
Regulations (FAR) for procurement of construction. Under these regulations the FAR 
clauses cannot be changed from agency to agency. Each federal agency is permitted to 
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develop and use their its own supplemental conditions to tailor the contract to the 
construction requirements of the agency. It can be assumed that construction contracts 
within the federal agencies are fairly consistent in the wording of the supplemental 
clauses. For the State Highway Agencies each state has developed its own contract 
clauses. The only common contact for all SHAs is the Federal Highway Administration. 
Some requirements are mandated for use by states as a result of accepting federal money. 
Variations of practices within a state exist but it is again assumed that the practices of 
districts within a particular state are fairly consistent. By reviewing general 
conditions provisions from all 50 states, the study would be a complete analysis of all 
SHA provisions. 

For the cities, each city functions in an independent fashion. There may be some 
contact with the SHA in which the city is located but it was expected that there would be 
much more variation in the wording of time provisions. The sample size need be only 
large enough to illustrate some of the clauses variations used by cities. 

The AIA general conditions provisions are in standard use across the country. The 
same provisions may be used in Alaska, Florida or Hawaii. The documents are the same 
regardless where used. It is this universal use which makes its review important when 
looking at time provisions. 
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V. Analysis of General Conditions Provisions 
A. Data Analysis 

Each set of general conditions was reviewed in detail. Provisions dealing with 
time were noted and data transferred to the contract checklist that had been developed. 
Information on each item on the contract checklist was then transferred to a spreadsheet 
where the data from each agency was logged. The spreadsheets were then used to tabulate 
the data for each checklist item. Additional written comments on the checklists are used 
where appropriate in the written discussion on each of the items from the checklist. The 
tabulations of the agency data were separated between the SHAs and the remaining 
agencies since it was desirous to look at the SHAs as a separate group. Trends and 
differences in the tabulated data were highlighted for further analysis and presentation 
in the detailed discussion of each checklist item. The spreadsheet logs are included as 
appendix A for the SHAs and appendix B for the other agencies. The logs may be 
reviewed to determine each agencies position on individual items on the checklists. 

Detailed statistical analysis was not warranted as it was important only to note 
the agency trends and variations for further analysis. Detailed statistical analysis would 
not be significant. 
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VI. Research Results 



A. General 

The results of each item in the contract checklist will be presented in rough 
chronological order in the life of a contract when the provisions would most apply. 
Items dealing with pre-award will be presented before post-award items. For major 
clauses, each item will be introduced, results will be presented (including example 
provisions), impacts of the provisions bill be given with conclusions stated. Items 
relating to major clauses will be presented together. Clause names used as headings are 
representative of the information contained in the various agency clauses although titles 
used by the agencies may be somewhat different. Review of each agency's position on 
each item presented can be found in tabulated form the appendices. Appendix A has the 
spreadsheets used for tabulation of the SHA data while Appendix B contains the 
spreadsheets used for tabulation of the other agency data. 
b. Definitions aQd.£r.s-a.ward-CJause§ 

Holidays 

Inlioriuciion 

While contractors may all be familiar with the holidays observed in their 
present place of residence and work, the nature of construction is that the location of the 
work varies. It is not unusual for contractors to bid on work in locations where the 
company is not familiar with the agency they will be working for. A contractor who 
reviews a potential job before preparing a schedule must be aware of the holidays 
observed by the agency. Holidays observed by states may be different from cities within 
the state and they may differ from state to state. Table 1 is a summary of holidays as 
found in the review. 



24 



Table 1: Are holidays listed in the provisions and if so, how many holidays does the 
agency observe? 



Agency Not Listed 


8 


9 


1 0 


1 1 


1 2 


1 3 


1 4 Other 


SHAs 


22 


2 


6 


5 


7 


3 


2 


2 


Cities 


1 0 




1 


1 








1 


BLM 


X 
















Navy 


X 
















AIA 


X 
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SHAs 



Many states indicate the number and specific dates of holidays they will observe. 
The holidays observed by particular states were most often found in the definition 
section of the general conditions provision. Others were found in the section dealing with 
prosecution and progress of the work. Slightly more than half of the SHAs list their 
holidays in the specifications. The remainder observed holidays as set forth in state 
law. It can be seen that there is a significant variation in the number of holidays 
observed by each agency. The specific holidays themselves are of interest. Some of the 
variation is regional while some states have unique days they observe. Most states 
observe the nine Federal holidays: New Years Day, Martin Luther King Day, Presidents 
Day, Memorial Day, Independence Day, Labor Day, Columbus Day, Thanksgiving Day, and 
Christmas Day. Many of the Southern SHAs observe Robert E. Lee's Birthday, 
Confederate Memorial Day and Jefferson Davis’s Birthday. Good Friday, election day, and 
the day after Thanksgiving are also popular holidays. Many of the other differences 
reflect important events within the states, e. g., Benningston Battle Day in Vermont, 
West Virginia Day in West Virginia, and Stewards Day in Alaska. 

Other Agencies 

Most of the other agencies do not list observed holidays. Good Friday observed by 
Chicago and the day after Thanksgiving observed by El Paso were the only non typical 
days listed. The Federal agencies observe the nine holidays listed above. Holidays are not 
listed in the basic AIA document. 

Impact and Conclusions 

Holidays vary widely between agencies. While uniformity in observed holidays is 
seemingly not important, it is important for agencies to recognize that contractors may 
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not be familiar with the agency or the impact that different agency holidays may have on 
contractors. Contractors may be required to pay workers for time off on many of the 
listed holidays. Inspectors and engineers may not be available if the contractor elects to 
work on a holiday. In some cases the contractor will be prohibited from working on 
listed holidays. If not prepared for these conditions a contractor can find a projected 
schedule costly to meet. 
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Modification and Withdrawal of Bids 



Introduction 

The preparation and submission of a bid by a contractor is a very complex task. 
Quotes from many subcontractors and material suppliers may not be submitted to the 
contractor bidding on a project until shortly before the bid submittal time. The use of 
spreadsheet programs to compile bids has reduced the probability of errors in the 
arithmetic of the bid process but still many unknowns remain unresolved until shortly 
before bid submittal. As a consequence of this process, contractors may submit bids that 
are based on assumptions or approximations of the quotes they will receive from 
subcontractors and suppliers. As the actual quotes are received, the bids become more 
exact. With the time necessary to finalize a bid often being very short, contractors may 
submit bids with contingencies to cover the unknown quotes. If a contract contains a 
provision allowing withdrawal or modification of the contractor proposals, the 
contractor can ensure a bid is submitted and then revise or withdraw it if necessary. 
The results displayed in Table 2 show the usage of a provision allowing modification or 
withdrawal of bids. 

SHAs 

Most SHAs include provisions allowing contractors to modify or withdraw bids. 
There is a great deal of similarity in the wording of the provisions with some provisions 
allowing telegraphic modifications and others limiting modifications or withdrawals to 
written requests. The provision used by the state of Mississippi is typical of the clauses 
used. The clause states: 
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Table 2: May the contractor Withdraw or Modify a bid any time prior to bid opening? 



Agency 


Yes 


Nb 


No Mention 


SHAs 


47 


3 * 




Cities 


8 




5 


BLM 


X 






Navy 


X 






AIA 






X 



* New York, Pennsylvania, Rhode Island 
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Withdrawal or Revision of Proposals (102.10 Mississippi) 

A bidder may withdraw or revise a proposal after it has been deposited with 
the Department, provided the request for such withdrawal or revision is 
received by the Director, in writing or by telegram, before the time set for 
opening of proposals. 

Other SHA's include additional wording that allows a contractor to withdraw 
unopened proposals, after the time set for bid opening, where if bids have been 
submitted on multiple projects all opening at the same time. If the contractor is the 
apparent low bidder on one of the project, the contractor can withdraw any unopened 
bids on other projects that have bids opening at that time. Of the three SHAs that do not 
allow bids to be modified any time prior to bid opening, Rhode Island will accept 
modifications or requests for modifications up to two hours prior to bid opening. New 
York will not allow a bid to be modified or withdrawn once the bid has been submitted. 
Pennsylvania will accept modifications or requests for modifications up to 9 AM of the 
day bids are to be opened. 

Other Agencies 

Provisions used by other agencies are similar to those used by the majority of 
the SHAs. As can be seen in Table 2, some agencies do not have a provision that deals 
with withdrawal or modification of bids. 

Impact and Conclusions 

Contractors are more likely to bid and be timely with their bids if solicitations 
contain provisions allowing for withdrawal or modification of bids. If a mistake is made 
and discovered prior to bid opening or a contractor feels too uncomfortable with an 
assumption made in the bid process it can be changed or withdrawn. Allowing 
contractors to withdraw or modify bids prior to the opening of any bids increases the 
comfort a contractor has with the bid process. This will reduce contingencies in bids 
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submitted and should result in increased bidding. The agency will therefore receive the 
benefit of greater competition and should get lower prices. 
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Award and Execution of Contract 



Introduction 

General conditions provisions dealing with the award and execution of a contract 
typically state either how long the contractors bids will remain open or how long after 
bid opening the agency has to award the contract. Initial review showed that most of the 
states used language similar to the second wording. Regardless of the wording, what is 
important is how long the contractors bid is good for. 

Contract time will start sometime after award and the number of days for 
completion is stated in the solicitation. Contractors must account for the time between 
submission of bids and award of the contract. Labor, material and equipment costs can 
change with time so it is important for the contractor to know how long after bid opening 
the contract can be awarded. It is not fair to ask the contractor to carry the risk of 
changing costs for an indefinite period. The time after bid opening if therefore 
frequently fixed so that the risk can be identified. Time for award of the contract after 
bid opening is shown in Table 3. Many agencies that have a fixed time for award also 
allow the contractor to withdraw a bid if award is not made in this fixed period. The 
number of agencies that allow the contractor to withdraw bids if the contract is not 
awarded in the stated period is presented in Table 4. 

SHAs 

Time for award varies between the most 30 and 60 days with half the SHAs 
awarding contracts within 30 days. Up to sixty days is not an unreasonable amount of 
time to keep a contractor waiting for award of a contract. Most provisions used are 
similar most states will allow a contractor to withdraw a bid if the contract cannot be 
awarded within the stated period. The provision used by the state of Illinois is typical. 
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Table 3: How long after bid opening can the agency award the contract? 



Agency 30 Days 40 Days 45 Days 50 Days 60 Days 90 Days 


Not Listed or Other 


SHAs 26 


2 9 


1 


7 




5 


Cities 


1 1 




3 


1 


8 


BLM 






X 






Navy 






X 






A1A 










X 



Table 4: Can the contractor withdraw a bid if the contract award is not made in the stated 
time? 



Agency 


Yes 


No 


No Mention 


SHAs 


37 




1 3 


Cities 


2 




1 1 


BLM 


X 






Navy 


X 






AIA 






X 
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The clause states: 

Award of Contract (103.02 Illinois) 

The award of contract will be made within 45 calendar days after the 
opening of proposals to the lowest responsible and qualified bidder whose 
proposal complies with all the requirements prescribed. The successful 
bidder will be notified by letter that his/her bid has been accepted, and 
that he/she has been awarded the contract. 

If a contract is not awarded within 45 days after the opening of proposals, 
bidders may file a written request with the Department for the withdrawal 
of their bid, and the Department will permit such withdrawal. 

Of the SHAs that do not specifically allow the contractor to withdraw a bid if 
award is not made in the stated time, it is expected that the instructions to bidders on an 
individual contract solicitation would contain information on how long the agency has to 
award a contract or how long bids must remain open. 

Other agencies 

Most cities do not state either the time to award a the contract or whether the 
contractor can withdraw a bid if no award is made. As stated for the SHAs this 
information would most likely be found in the instructions to bidders in individual 
solicitations. The two federal agencies require bids to be open for 60 days vs the more 
common time of 30 days used by most of the SHAs. First hand experience by the author 
indicates that the larger federal agencies require more time to evaluate proposals and 
make award. Since most SHAs pre-qualify bidders and the federal agencies do not, this is 
not surprising. There is very little information on bidding in the AIA document. 

Impact and Conclusions 

Price quotes from material suppliers and subcontractors are subject to change 
with time. In periods of economic change prices can go up or down in a short span of 
time. The contractor can manage costs over time associated with the completion of the 
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contract but is at the mercy of the agency until the contract is awarded. Only one agency 
held contractor bids open for more than 60 days. Things can change so fast in the 
economy that 60 days is probably the upper limit of what is fair and reasonable. The 
longer the agency has to award a contract after bid opening, the more costs for 
contingencies the contractor must include in the bid. Prompt and speedy award of 
contracts can allow the contractor to lock in material and subcontract prices. Using 
shorter times for award an agency runs the risk of not being able to award the contract 
prior to bids expiring. On the contractors side a shorter time for award means the 
contractor is more likely to reduce or eliminate contingencies since costs can be fixed 
with subs and suppliers. An agency willing to push for quick action on award can realize 
a price savings on construction awards. 
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Proposal Guaranties 

Introduction 

Most agencies that use competitive bidding procedures require each bidder to 
submit a proposal guaranty with the bid. The guaranty is usually in an amount of 5% to 
20% of the contractors bid. The purpose of this guaranty or bid bond is to ensure that 
the low responsible bidder enters into a contract with the agency upon award and 
furnishes the required payment and performance bonds. The agency usually specifies the 
guaranty may be in the form of a certified check, cashier's check, or in the form of a bid 
bond on forms acceptable to the agency. The guaranty is returned to the unsuccessful 
bidders at some point in time as stated in the provisions. Timeframes for returning of 
bid guaranties are presented in Table 5. 

The apparent low bidder is notified of the intent to award and forwarded a 
contract and bond forms to fill out. The provisions will state a period of time in which 
the contractor must complete the bonds, and return them with the signed contract to the 
agency. If the contractor fails to enter into the contract or fails to return it in the 
specified time, the agency may make claim upon the bid guaranty. The claim on the 
guaranty may be either a forfeiture of the guaranty as liquidated damages or forfeiture of 
the difference between the low and second low bid. The time in which to return the 
signed contract is presented in Table 6. Consequences of failure to return the contract in 
the required time are presented in Table 7. 

SHAs 

All SHA'a require bidders to provide a bid guaranty with a bid. Time frames 
stated for their return varied from immediately after bid opening to after award of the 
contract. Guaranties of the two or three low bidders are retained until after award in all 
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SHAs 

Cities 

BLM 

Navy 

AIA 


Agency 


9 

4 

X 

X 


After 

award 


1 4 

2 


After 

bid opening 


ro 


3 Days After 
bid opening 


ro 


10 Days After 
bid opening 


ro 


15 Days After 
bid opening 


00 


Only checks 
returned 


00 


Other 


5 

4 

X 


Not Stated 
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Table 5: How soon after award are bid guaranties of unsuccessful bidders returned? 



